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The prohibition against slavery in international law is unique in several significant
ways. First, it has been recognised by the International Court of Justice as a jus
cogens norm carrying obligations erga omnes. 1 That is to say, it is a norm of
international law binding on all states, from which no derogation is permissible
and violation of which attracts the legal interest of the international community as
a whole entailing an obligation to cooperate to bring such a breach to an end. 2
Second, it represents the first universal effort enshrined in international law to
influence the domestic legislation of all states on a normative question. 3 Third, it
is often seen as the first global human rights movement and the root of
international human rights law, centring the concept of individual human dignity
within the traditionally statist constructs of international law. 4 And finally, given
its importance at the international level, it is often presumed that its prohibition at
the domestic level is already complete everywhere.
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For decades, antislavery actors — scholars, governments and activists — have
asserted that slavery has already been made illegal in every country in the world. 5
However, this understanding of slavery’s universal domestic illegality represents
an erroneous assumption based on a misunderstanding of its definition, revealing
something far less unique about the prohibition of slavery: an ongoing struggle to
achieve in practice the domestic implementation of a norm agreed to in principle
at international law. 6 Although the international norms are designed to protect
individuals from abuse, and to ensure that every person receives this protection
through citizenship in a state, this does not always pan out in reality. By mapping
all United Nations member states’ international commitments and domestic
legislation related to slavery, we not only reveal the current realities of domestic
implementation, but also provide a vital tool for advocates seeking to address
ongoing limitations in states’ domestication of international law in this area. 7
I

THE CHALLENGES OF INTERNATIONAL LAW IN PROHIBITING SLAVERY

In general, states make a multitude of international commitments, pledging
themselves at the international level to refrain from, and engage in, a variety of
different behaviours and making themselves accountable to other states for actions
contravening these frameworks. Traditionally, these obligations concerned and
regulated only states’ interactions with one another. International law had no place
interfering with the sovereignty of states to act as they saw fit within their own
borders, and the individual had no place in the international legal system, except
in a limited sense as representatives or agents of the state and in their ability to act
on behalf of their citizens abroad. 8 However, beginning with the antislavery
instruments, and carrying through to the development of human rights law,
international law began to concern itself both with the way states acted within their
own territories and jurisdiction, and with individuals as subjects of international
law benefiting from limited rights and duties.
Antislavery treaties represented a step-change in international law, requiring
states take legislative action to address a practice occurring within their own
borders (slavery) and not only transnationally (international slave trade).
However, despite states undertaking explicit obligations to ensure their domestic
laws captured the prohibitions against human exploitation, practice in this regard
remained scarce. The fundamental premise of states’ sovereignty within their own
territories continued to underpin the international legal system. Yet, accountability
for these commitments in the international arena required states intervene in other
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states’ domestic affairs, creating tensions between commitment and enforcement
that provided the preconditions for a substantial implementation gap.
II

MAPPING IMPLEMENTATION OF INTERNATIONAL COMMITMENTS TO
PROHIBIT HUMAN EXPLOITATION

Through the twentieth century, states undertook specific antislavery commitment,
writ large, to criminalise slavery and the slave trade, 9 forced labour, 10 institutions
and practices similar to slavery, 11 servitude, 12 and trafficking in persons. 13
However, without comprehensive and systematic research tracking and assessing
compliance with these obligations across member states, very little evidence
existed of the extent to which the international community of states had
implemented these commitments domestically. This allowed the myth of slavery’s
universal domestic illegality to continue unchallenged, shifting focus away from
the fundamental legislative reforms needed to prohibit human exploitation within
states.
To assess the extent to which antislavery commitments (as well as
commitments concerning related forms of human exploitation) enshrined in
international law are prohibited at the domestic level, we compiled the nationallevel legislation of all 193 UN member states relevant to the prohibition of slavery,
servitude, forced labour, institutions and practices similar to slavery, forced labour
and trafficking in persons to create the Antislavery in Domestic Legislation
database. 14 From over 1000 domestic statutes, we analysed thousands of
provisions to establish the extent to which each state had prohibited these forms
of exploitation and satisfied their international obligations. Analysis of domestic
legislation across the world’s countries revealed widespread gaps in states’ efforts
to fulfil a basic requirement of treaties addressing human exploitation: prohibition
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and criminalisation. This is despite the fact that all states have obligations to
prohibit slavery under customary international law, and the vast majority have
undertaken treaty commitments to prohibit the various practices under
consideration.
2000 Palermo Protocol
1966 International Covenant on Civil and Political Rights
1957 Abolition of Forced Labour Convention
1956 Supplementary Convention on the Abolition of
Slavery
1930 Forced Labour Convention
1926 Slavery Convention
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Figure 1. Number of UN member states (n = 193) party to the core international
instruments addressing human exploitation. 15

Globally, almost all UN member states have ratified at least one of the core
international instruments addressing human exploitation (see Figure 1). Overall,
only 3 states (2%) do not have specific treaty obligations to prohibit any one of
these practices (Bhutan, Tonga and Tuvalu), while 113 states (59%) are required
to prohibit all five. 16 Several of these core instruments address multiple forms of
exploitation. The above ratifications therefore translate to 96% of states having
obligations to prohibit forced labour, 95% with treaty-based obligations to prohibit
slavery, 91% with obligations regarding trafficking in persons, 89% for servitude
and 64% for institutions and practices similar to slavery. 17
Despite near universal commitment to treaties requiring the criminalisation of
human exploitation in its various forms, many states have yet to enact domestic
legislation creating such offences. Of all 193 UN member states, 99 (51%) have
enacted criminal legislation prohibiting slavery or the slave trade, 13 (7%) have
enacted legislative provisions concerning servitude, 23 (12%) have criminalised
the institutions and practices similar to slavery and 81 (42%) have penal provisions
in place for the punishment of forced labour (see Figure 2). 18 With respect to each
of these practices, a significant implementation gap between international
commitment and domestic legislation is evident. The prohibition of trafficking in
persons has experienced a more complete translation from international to
domestic law, with 185 states (96%) having created domestic criminal offences of
trafficking. 19 However, this translation is far from perfect. Many states’ trafficking
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offences fail to satisfy the obligations contained in the Palermo Protocol, failing
to capture every element of the Palermo Protocol definition of trafficking. 20
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Figure 2. States' domestic legislation prohibiting human exploitation.

Analysis of states’ domestic legislation against a variety of factors reveals
trends not only in which states have enacted domestic prohibition, but in how they
go about doing so. For instance, statistical analysis shows statistically significant
variation between different geographic regions in the approach taken to
prohibition (see Figure 3). 21 Latin American and Caribbean Countries are more
likely to adopt constitutional prohibitions, while countries in the Western
European and Others group are significantly less likely to do so. On the other hand,
Latin American and Caribbean countries are statistically less likely to have
enacted criminal sanctions, while African states are the most likely to have done
so. These findings tell us about different countries’ approaches to enacting
prohibition in their domestic law. By highlighting both gaps that need to be
addressed, and contextual preferences, the global analysis begins to support a more
evidence-based approach to advocacy for enactment and reform of provisions
prohibiting human exploitation. Closer analysis of the terms of these provisions
provides an even more nuanced picture of how different states (and different kinds
of states) legislate prohibition.
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Figure 3. Proportion of states with domestic provisions by region.

Global statistical analysis also sheds light on the relationship between
ratification of international treaties obliging states to criminalise human
exploitation and domestic legislative efforts implementing such. Many
international jurists operate from the premise that ‘almost all nations observe
almost all principles of international law and almost all of their obligations almost
all of the time’. 22 However, the evidence of such remains ambiguous, and may
diverge substantially between different branches of international law and between
states. With regard to international human rights treaties, the question of whether
ratification results in improved protection of human rights within states depends
on a plethora of factors which cannot be distilled into a set of generalised
observations or conclusions. However, debates over the efficacy of human rights
treaties in effecting change continue. Having conducted both statistical and case
analyses, Beth Simmons argues that, on average, ratification of human rights
treaties produces positive improvements in the protection of rights in practice. 23
However, Emilie Hafner-Burton and Kiyoteru Tsutsui contend that, although
human rights instruments may be ‘effective in stable and consolidating
democracies with strong civil society activism’, they generally fail to effect
meaningful change in the most repressive and rights-abusing states where change
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is needed most. 24 Heather Smith-Cannoy further observes that although
‘governments are quite willing to sign their names on the dotted line and send
human rights treaties through the domestic ratification process, this readiness to
commit has not yet translated into improved respect for human rights’. 25
Importantly, the mechanisms of enforcement and compliance are significantly
distinct in the context of human rights compared with, for instance, international
investment law. 26 States themselves have less incentive to enforce compliance
with human rights law where violations have no tangible connection to their own
interests or citizens (as is often the case).
The fundamental and jus cogens nature of the prohibition against slavery speaks
to an increased impetus for domestic action implementing states’ international
commitments. Yet, only half of all states have enacted domestic criminal
prohibition. In fact, across the five extreme forms of human exploitation
considered, there is no statistically significant correlation between international
obligations and domestic action. In other words, signing up to an international
treaty on the subject does not make a state (statistically) more likely to enact
domestic legislation giving effect to its obligations under that treaty (see Figure
4). 27 This does not imply that treaty ratification does not influence particular states
in enacting and reforming domestic provisions prohibiting exploitation. Rather, it
demands closer consideration of each state, to consider the factors contributing to,
and inhibiting domestic legislative action.
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Figure 4. Proportion of states with domestic provisions by treaty obligations.
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CONCLUSIONS: THE VALUE OF MAPPING DOMESTIC IMPLEMENTATION OF
INTERNATIONAL COMMITMENTS

Mapping domestic implementation of states’ international antislavery
commitments reveals a significant implementation gap between international and
domestic law in this area. By identifying this misalignment between principle and
practice, highlighting where shortcomings exist and how other states have gone
about addressing the issue, it provides impetus and evidence for advocacy. It
suggests that something more is needed to effect necessary change within states
than international commitment, without concluding that the frameworks of
international law are irrelevant or unnecessary. Rather, they provide a crucial
authoritative yardstick for assessing state practice, as well as a lever for change.
In developing a new global dataset of states’ domestic legislation, and making this
publicly available, this mapping exercise also provides meaningful evidence for a
wide range of stakeholders, allowing them to access, analyse and compare global
legislative data.
Beyond consideration of extreme forms of exploitation, the Antislavery in
Domestic Legislation database provides a window into global and regional trends,
as well as national practice, in implementing fundamental international
commitments for the protection of individuals at the domestic level. It supports
identification of the factors that contribute to, and inhibit, the translation of some
of the most fundamental human rights commitments made by states. These lessons
extend beyond the domain of antislavery, with relevance for the range of
international commitments made by states to protect individuals — including the
critical threshold consideration of individuals’ right to a nationality that provides
access to a plethora of other rights. By enriching the evidence available on why
states do, and do not, fulfil their international commitments through national
legislation, this research provides insights for those seeking to understand states’
approach to international commitments to protect individuals — including the
basic protections of nationality and citizenship. The research and analysis of the
database further provides methodological insights for the interrogation of
domestic implementation of international commitments, and global mapping of
the translation of principle in practice. 28
States make a multitude of international commitments, many of which are
fundamental to improving the lives of the world’s most vulnerable people. Yet,
mechanisms of enforcement and compliance in international law can be imperfect.
Knowledge gaps and misinformation exacerbate these difficulties, preventing
effective, evidence-based advocacy. By mapping states’ domestic implementation
of these commitments, we not only reveal whether states have lived up to their
commitments, but also provide useful evidence for advocacy and accountability.
This data goes beyond answering the question of whether states have implemented
their international commitments, to help address the (perhaps more critical)
questions of what influences implementation, and how it can be improved.
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The authors welcome communication from others considering undertaking such a task, with
queries to be directed to Katarina.Schwarz@nottingham.ac.uk.
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